2025 IL App (Ist) 231132

FIFTH DIVISION
February 28, 2025
No. 1-23-1132

IN THE
APPELLATE COURT OF ILLINOIS
FIRST DISTRICT

Appeal from the Circuit Court
MICHAEL W. UNDERWOOD, JOSEPH M. of Cook County.
VUICH, RAYMOND SCACCHITTI, ROBER
McNULTY, JOHN E. DORN, WILLIAM J.
SELKE, JANIECE R. ARCHER, DENNIS
MUSHOL, RICHARD AGUINAGA, JAMES
SANDOW, CATHERINE A. SANDOW,

MARIE JOHNSTON, et al.
Plaintiffs-Appellants,
V.

)
T)
)
)
)
)
)
)
)
)
)
)
THE CITY OF CHICAGO, a Municipal )
Corporation; THE TRUSTEES OF THE )
POLICEMEN’S ANNUITY AND )
BENEFIT FUND OF CHICAGO; )
THE TRUSTEES OF THE FIREMEN’S ) No. 13 CH 17450
ANNUITY AND BENEFIT FUND OF )
CHICAGO; THE TRUSTEES OF THE )
MUNICIPAL EMPLOYEES’ ANNUITY )
BENEFIT FUND OF CHICAGO; and THE )
TRUSTEES OF THE LABORERS’ AND )
RETIREMENT BOARD EMPLOYEES’ )
ANNUNITY AND BENEFIT FUND OF )
CHICAGO, )
)
)
)
)
)
)
)
)
)
)
)

Defendants

(The Trustees of the Policemen’s Annuity and
Benefit Fund of Chicago, the Trustees of the
Firemen’s Annuity and Benefit Fund of
Chicago, the Trustees of the Municipal
Employees’ Annuity and Benefit Fund of
Chicago, and the Trustees of the Laborers’ and
Retirement Board Employees” Annuity and
Benefit Fund of Chicago, Defendants-

The Honorable
Neil H. Cohen,
Judge, presiding.



11

12

13

No. 1-23-1132

Appellees). )

JUSTICE ODEN JOHNSON delivered the judgment of the court, with opinion.
Justices Mitchell and Navarro concurred in the judgment and opinion.

OPINION

Plaintiffs,* all civic retirees, appeal the trial court’s grant, on April 24, 2023, of
summary judgment for the four defendant funds: (1) the Trustees of the Policeman’s Annuity
and Benefit Fund of Chicago, (2) the Trustees of the Fireman’s Annuity and Benefit Fund of
Chicago, (3) the Trustees of the Municipal Employees’ Annuity and Benefit fund of Chicago,
and (4) the Trustees of the Laborers’ and Retirement Board Employees’ Annuity and Benefit
Fund of Chicago (collectively, the funds).

This court previously affirmed, on December 1, 2023, the trial court’s grant of
summary judgment for the City of Chicago (City), the only other defendant besides the funds
and the sole appellee in that prior appeal. While the prior appeal concerned only the City, this
appeal concerns only the funds.

At issue in this appeal is plaintiffs’ belief that, although the funds have provided
healthcare plan options for plaintiffs, the funds’ options are insufficient. However, as Justice
Mikva previously observed on behalf of a unanimous appellate court, “[i]t is absolutely law of
the case that the plaintiffs have no right to receive—and that neither the City nor the Funds
have any obligation to provide—any additional monetary contributions or to guarantee

affordable healthcare.” Underwood v. City of Chicago, 2020 IL App (1st) 182180, {53

1See the appendix to this opinion for a list of the 337 named plaintiffs listed in exhibit 23 to the

sixth amended complaint. Infra { 60.
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(Underwood I11). Former appellate court Justices Cunningham and Connors concurred. For the

reasons discussed below, we affirm.
BACKGROUND
I. The Parties

Plaintiffs” sixth amended complaint is the most recent complaint filed in this action. It
alleges that plaintiffs are 337 participants in one of the four pension funds named as defendants.
In Underwood 111, this court described plaintiffs as follows: “Plaintiffs in the present action
are past or present City employees who alleged improper diminution of pension benefits under
the Illinois Constitution, breach of contract, estoppel, impairment of contract, and denial of

equal protection.” Underwood I11, 2020 IL App (1st) 182180, | 14.

Underwood |11 observed that the City is an entity that had previously “provided its
retirees with fixed-rate healthcare subsidies funded by city taxes.” Underwood |11, 2020 IL
App (1st) 182180, T 7. However, in 1987, “the City announced that it would stop providing the
subsidies,” and this was the start of the legal discourse that eventually led to the present suit.

Underwood 111, 2020 IL App (1st) 182180, 1 9.
Regarding the funds who are defendants and the sole appellees, this court has observed:

“The General Assembly created four pension funds for City employees in order to
administer and carry out the provisions of the Illinois Pension Code: (1) the
Policemen’s Annuity and Benefit Fund (Police Fund), (2) the Firemen’s Annuity and
Benefit Fund (Fire Fund), (3) the Municipal Employees’ Annuity and Benefit Fund
(Municipal Fund), and (4) the Laborers’ and Retirement Board Employees’ Annuity
and Benefit Fund (Laborers’ Fund) (collectively, [flunds).” Underwood v. City of

Chicago, 2016 IL App (1st) 153613, 1 3 (Underwood I).
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The taxpayers of the City financed the funds’ obligations “through a tax levy.” Underwood I,

2016 IL App (1st) 153613, 1 3.
19 Il. The 1983 and 1985 Subsidies

110 In 1983, the City agreed to provide fixed-rate healthcare subsidies to retired Chicago
police officers and firefighters. Subsequently, the Illinois Pension Code was amended to
include these subsidies. Underwood 111, 2020 IL App (1st) 182180, { 7 (citing Pub. Act 82-

1044, § 1 (eff. Jan. 12, 1983) (adding Ill. Rev. Stat. 1983, ch. 108%%, 1 6-164.2)).

11 In 1985, the Pension Code was further amended to include subsidies to retired
municipal employees, laborers, and retirement board employees. Underwood 111, 2020 IL App
(1st) 182180, 1 7; .Pub. Act 84-159, 8§ 1 (eff. Aug. 16, 1985) (adding Ill. Rev. Stat. 1985, ch.

108%, 1 11-160.1)

12 The 1983 and 1985 “legislation contemplated that each of the funds established for
these employees”—namely, the four funds named as defendants here—*“would contract with
an insurance carrier to provide a healthcare plan for its retirees.” Underwood 111, 2020 IL App
(1st) 182180, 1 7. The funds would then *“use the monthly subsidies provided by the City
toward the premiums for such coverage.” Underwood 111, 2020 IL App (1st) 182180, § 7. If
the premiums cost more than the subsidies, “the excess was to be deducted from a retiree’s
monthly annuity,” unless the retiree renounced the coverage. Underwood 111, 2020 IL App
(1st) 182180, 1 7.

113 I11. The Korshak Litigation

114 When the City announced in 1987 that it was going to stop paying these subsidies on

January 1, 1988, it also filed a lawsuit seeking a declaratory judgment that it did not have to
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pay them, which became known as the “Korshak [l]itigation.” Underwood 111, 2020 IL App

(1st) 182180, 1 9; City of Chicago v. Korshak, No. 87 CH 10134 (Cir. Ct. Cook County).

Before the merits of the Korshak litigation were decided, however, the City and the
funds reached a settlement. This settlement was not a permanent solution but merely an interim
measure, designed to give the parties more time to reach a more lasting solution. However, if
they failed to reach such a solution at the end of 10 years, the settlement returned the parties to
the same legal status that they had had on October 19, 1987, when the litigation began.

Underwood 111, 2020 IL App (1st) 182180, { 10.

Effective August 23, 1989, the Pension Code was amended, to include the terms of this
first interim settlement, including a 10-year limit. In 1997, before the time limit in the first
interim agreement expired, the parties reached a second interim agreement, which was set to
expire on June 30, 2003. On April 4, 2003, the parties reached a final settlement. Underwood

111, 2020 IL App (1st) 182180, 1 10-12.
IV. The Underwood L.itigation

OnJuly 23, 2013, plaintiffs filed a new action against the City and the four funds, which
is the present Underwood litigation. Underwood I, 2016 IL App (1st) 153613, | 12.

Regarding the Underwood litigation, this court has observed that plaintiffs can be
divided into “four subclasses: (1) those who retired before December 31, 1987 ***, (2) those
who retired between January 1, 1988, and August 23, 1989 *** (3) those who retired on or
after August 23, 1989 *** and (4) those who were hired after August 23, 1989.” Underwood
111, 2020 IL App (1st) 182180, 1 14. The claims of the first and second subclasses are
“essentially moot as the parties have settled.” Underwood v. City of Chicago, 2017 IL App

(1st) 162356, 1 46 (Underwood I1).
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With respect to the third and fourth subclasses, the significance of the date of August
23, 1989, is that this was the date on which the Pension Code was effectively amended to
include the terms of the first interim agreement. See Underwood 111, 2020 IL App (1st) 182180,
1 10.

This court has previously found that plaintiffs cannot “state a claim for benefits based
on the 1987, 1997, or 2003 amendments to the Pension Code because the settlements giving
rise to those amendments were stopgap measures providing only time-limited benefits.” See
Underwood I11, 2020 IL App (1st) 182180, 11 15-16 (describing a prior trial court ruling that
was affirmed in Underwood I1); see also Underwood I11, 2020 IL App (1st) 182180, 1 46 (“In
Underwood 1, this court agreed with the circuit court that plaintiffs could not state a claim for
coverage under the time-limited benefits provided for in the 1989, 1997, and 2003
settlements.”). This court has found that the 1983 and 1985 amendments to the Pension Code
contained no time limits and that they “protected the right to a fixed-rate subsidy” but “not a
particular quantum of buying power or level of healthcare services.” Underwood 111, 2020 IL
App (1st) 182180, 11 15-16. The right to subsidies extended to those in the third subclass, as
well as to those in the fourth subclass “who began participating before the 2003 settlement.”
Underwood 111, 2020 IL App (1st) 182180, | 16.

V. Underwood Il and 111

In Underwood I, the appellate court affirmed the trial court’s dismissal with prejudice
of plaintiffs’ claims for breach of contract, estoppel, impairment of contract, violation of equal
protection, and violation of the special legislation clause (Ill. Const. 1970, art. 1V, § 13),

leaving only issues under the pension clause (I1l. Const. 1970, art. XIIlI, 8 5).
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124 In Underwood 11, we remanded the case to the trial court so that the trial court could
consider, in the first instance, “[w]hether the pension protection clause binds the [flunds to
create or approve a healthcare plan and administer it for the retirees’ benefit.” Underwood I,
2020 1L App (1st) 182180, § 50.
25 In Underwood 111, we answered the two certified questions as follows:
“(1) plaintiffs’ motion to compel each of the [flunds to provide its annuitants with a
healthcare plan was not barred by this court’s [prior] decision *** and (2) the eligibility
cutoff for City employees entitled to receive the fixed-rate subsidies is June 30, 2003,
the last day before the terms of the court-approved 2003 settlement were incorporated
by legislative amendment into the Pension Code.” Underwood 111, 2020 IL App (1st)
182180, 1 62.

126 VI. Underwood IV

1§27 On remand from Underwood IlI, the trial court granted the plaintiffs’ motion for
summary judgment, in part, finding that the funds had a statutory obligation under the 1983
and 1985 amendments to contract with one or more carriers to provide group health insurance
for all eligible annuitants.?

128 However, the trial court further found that this obligation did not require the funds to
pay subsidies in excess of those provided for in the 1983 and 1985 amendments for any group
health insurance or group health plan.

129 The City moved for an order dismissing the claims against it. In an order granting

summary judgment in favor of the City, the trial court quoted the *“law of the case” language

*This was the question that we indicated in Underwood 11 that the trial court should address
“in the first instance.” Underwood 111, 2020 IL App (1st) 182180, 1 53.

7
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from Justice Mikva’s opinion that we quoted in our third paragraph above. Supra § 3. The trial

court then found:

“it is now the law of the case that the only obligation the City has to the annuitants is
to levy a tax sufficient to cover the subsidies provided for in the 1983 and 1985
amendments and then transfer the collected monies to the [flunds. Plaintiffs do not
allege, and do not contend, that the City has failed to levy the required tax or transfer
the collected monies to the [flunds.”
The trial court, because the City’s sole obligation to the annuitants was to levy the required tax
and transfer the monies to the funds and because there was no allegation that the City was
failing in this obligation, granted summary judgment for the City on September 9, 2021. The
trial court also observed that it had previously denied plaintiffs’ motion to file a seventh
amended complaint. In Underwood v. Chicago, 2023 IL App (1st) 211317, 1 30 (Underwood
IV), we affirmed (1) the trial court’s denial of plaintiff’s motion to file a proposed seventh
amended complaint and (2) the trial court’s grant of summary judgment in favor of the City.

VII. Underwood V

The present opinion is now Underwood V (2025 IL App (1st) 231132) and, as noted, it
is an appeal from the trial court’s grant of summary judgment in favor of the funds and from
the trial court’s denial of plaintiffs’ motion for leave to file their ninth iteration of their
complaint.

The current appeal is an appeal from the memorandum opinion issued by the trial court
on April 24, 2023, in which the trial court observed that “the sole remaining issue in this case”
was “whether the Funds have complied with their obligations under the 1983 and 1985

Amendments regarding group health care plans for the annuitants.” The trial court found that
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it is beyond dispute that the funds have provided healthcare options for eligible annuitants and
that the funds have made, and are making, the subsidy payments required by the 1983 and 1985

amendments.

The trial court noted that plaintiffs argue that the funds breached their fiduciary duty to
plaintiffs by failing to offer healthcare plans acceptable to plaintiffs. However, the trial court
observed that the last filed complaint, which was the sixth amended complaint, failed to allege
a claim for breach of fiduciary duty. The trial court noted that plaintiffs were seeking to amend
their complaint to assert a claim for breach of fiduciary duty, but the trial court denied that
motion, noting that “[t]his case has been pending for a decade and [p]laintiffs have had ample
opportunity to assert such a claim.” As a result, the trial court found that “[a]ny amendment at
this juncture would be extremely untimely.”

The trial court noted that plaintiffs argue that the funds were bound by positions taken
by them in the Korshak litigation and that these prior positions now required the funds to
contract with the City, as insurer, to provide healthcare for life. However, the trial court
observed that it had been repeatedly held by the trial court and the appellate court that plaintiffs
had “failed to establish any contract between themselves and the City or [between] the Funds
and the City regarding the provision of healthcare or healthcare subsidies.” The trial court cited
Underwood I1, which found, in relevant part, that “the retirees point to nothing at all to show
they were promised a particular benefit level, especially for life.” Underwood II, 2017 IL App
(1st) 162356, 1 52. The trial court stated that, to the extent that plaintiffs were arguing that the
funds were estopped from denying that they were obligated to contract with the City to provide
healthcare coverage for life, plaintiff’s estoppel claims had already been dismissed with

prejudice and affirmed on appeal.
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Lastly, the trial court noted that plaintiffs asked the trial court to reconsider prior
rulings, such as its denial of class certification. However, the trial court found that “Plaintiff[s’]
cross-motion for summary judgment is not the proper vehicle to seek reconsideration of the
court’s previous rulings.”

In its “Conclusion” paragraph of the April 24, 2023, opinion, the trial court held that
“[t]he Funds’ Motions for Summary Judgment are granted” and that “Plaintiffs’ Motion for
Leave to File a “Ninth” Amended Complaint is also denied.”

On May 18, 2023, plaintiffs filed a motion titled a “Motion for a Final Appealable
Judgment Order.” Plaintiffs’ motion stated that they “reserve their right to appeal the Court’s
ruling in the matter” but asked the court to issue an order “including its declaration that the
Funds’ respective 1983 and 1985 Pension Code Retiree Healthcare amendments require the
Funds to continue to contract, provide, and subsidize retiree healthcare plans for their
annuitants who were first hired by the City on or before June 30, 2003.”

On May 25, 2023, the trial court entered a short, one-page “Agreed Final Appealable
Judgment Order,” which stated that “with this Order, the Court’s April 24, 2023, Order” was
a “Final Appealable Judgment Order.” The May 25, 2023, further stated:

“as stated in the Orders on the Record,

(i) Annuitants first hired by the City by June 30, 2003, are entitled, for life, to their
respective statutory benefits under the 1983 and 1985 Pension Code amendments.
Accordingly, the Funds are required to continue to offer a group healthcare option and
subsidize annuitant health care coverage for the annuitants; and

(ii) the Funds’ current practices fulfill their obligations under their respective 1983

and 1985 statutes for the respective annuitants.”

10
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On June 22, 2023, plaintiffs filed a notice of appeal, and this appeal followed.
139 ANALYSIS

140 On this appeal, plaintiffs challenge both the trial court’s denial of their motion to file
the ninth iteration of their complaint and the trial court’s grant of summary judgment in favor

of the funds. For the following reasons, we affirm.
41 I. Motion to File Another Complaint

142 Plaintiffs” proposed amended complaint would be their seventh filed complaint (the
original complaint, plus six amended ones), if permitted, and the ninth one that they have
proposed. Plaintiffs argue that the trial court abused its discretion by not allowing them to file
it.

1143 Plaintiffs acknowledge that a trial court’s decision to deny leave to file an amended
complaint will not be disturbed on review absent a clear abuse of discretion. Insurance Benefit
Group, Inc. v. Guarantee Trust Life Insurance Co., 2017 IL App (1st) 162808, 1 50. An abuse
of discretion occurs when no reasonable person could take the view that the trial court took.

Meier v. Ryan, 2023 IL App (1st) 211674, { 8.

144 The most important consideration with a motion to amend is whether amendment
would further the interests of justice. Insurance Benefit, 2017 IL App (1st) 162808, { 51.
Factors to consider include the timeliness of the proposed amendment and whether plaintiffs
had prior opportunities to amend. Insurance Benefit, 2017 IL App (1st) 162808, §51. In
Insurance Benefit, for example, the appellate court stated that it could find no abuse in a denial
of the motion where the “parties had already been litigating the matter for nearly five years”
and where the facts underlying the causes of action had been known since the inception of the

lawsuit. Insurance Benefit, 2017 IL App (1st) 162808, § 53. In the case at bar, plaintiffs have

11
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been litigating for well over 10 years, they have received permission six times before to file an
amended complaint, and the basic facts underlying this suit have been known to them since
their suit’s inception over a decade ago. Under these facts, any reviewing court would have a
difficult time finding abuse. Thus, we must conclude again, as we did in our last opinion in
this case, that the trial court did not abuse its discretion by denying another motion by plaintiffs
to amend. Underwood IV, 2023 IL App (1st) 211317, § 33 (“Under these facts, any reviewing
court would be hard pressed to find abuse.”).
I1. Summary Judgment

Plaintiffs appeal the trial court’s grant of summary judgment in favor of the funds.
Summary judgment is appropriate when the record, viewed in a light most favorable to the
nonmovant, fails to establish a genuine issue of material fact, thereby entitling the moving
party to judgment as a matter of law. Zurich American Insurance Co. v. Infrastructure
Engineering, Inc., 2023 IL App (1st) 230147, 1 17; 735 ILCS 5/2-1005(c) (West 2022). When,
as in this case, the opposing parties have filed cross-motions for summary judgment, they have,
in effect, conceded the absence of a genuine issue of material fact and have invited the trial
court to decide the questions that they briefed as a matter of law. Illinois State Bar Ass’n Mutual
Insurance Co. v. Frank M. Greenfield & Associates, P.C., 2012 IL App (1st 110337, 1 18. On
appeal, a reviewing court considers de novo the trial court’s decision to grant summary

judgment. Zurich, 2023 IL App (1st) 230147, | 17.

On this appeal, the prior dismissal of plaintiffs’ contract® and constitutional pension-

clause claims are not at issue. Plaintiffs argue that the trial court erred in dismissing their

3While the primary thrust of plaintiffs’ arguments does not appear to be breach of contract but
rather a statutory or fiduciary obligation to contract, their briefs do make references to a contract with

12
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(1) fiduciary, (2) statutory, and (3) estoppel claims. With respect to fiduciary and statutory
claims, plaintiffs assert that the funds breached fiduciary and statutory obligations, allegedly
owed to plaintiffs, to provide healthcare coverage and subsidies. With respect to estoppel,
plaintiffs argue that the funds were obligated to provide healthcare coverage and subsidies by
prior statements made in prior, and subsequently settled, litigation. Plaintiffs also challenge

earlier trial court decisions regarding denial of class certification and attorney fees.

First, with respect to breach of fiduciary duty, there is no breach of fiduciary duty claim
against the funds in plaintiffs’ complaint. Thus, there is no claim to proceed on. Summary
judgment motions are limited to the claims raised in the complaint, and a plaintiff cannot raise
claims that were not pled in the complaint as a means of defeating or obtaining summary
judgment. 800 South Wells Commercial LLC v. Cadden, 2018 IL App (1st) 162882, 1 43;
Steadfast Insurance Co. v. Caremark Rx, Inc., 373 Ill. App. 3d 895, 900 (2007) (the theories
upon which recovery is sought are fixed in the complaint, and a party cannot seek summary
judgment on a claim not in the complaint).

Second, with respect to estoppel, the trial court found: “To the extent that [p]laintiffs
are arguing that the [f]unds are estopped from denying that they are obligated to contract with
the City to provide healthcare coverage for life, [p]laintiffs’ estoppel claims have been
dismissed with prejudice and the dismissal upheld on appeal.”* In support, the trial court cited
the Underwood Il opinion, which found that “[n]Jone of the retirees have a right to lifetime

coverage based on contract, [or] estoppel” (Underwood 11, 2017 IL App (1st) 162356, | 63),

the City and a breach of that contract. In a prior appeal, plaintiffs had argued that the funds had a
contract with the City as the insurer, which plaintiffs could sue to enforce and which allegedly gave
them lifetime healthcare guarantees. Underwood 1V, 2023 IL App (1st) 211317, § 37. This court
rejected this claim in the prior appeal. Underwood IV, 2023 IL App (1st) 211317, 11 37-40.

*Plaintiffs argue on appeal that “the [flunds are bound by their Korshak litigation recognition
of their obligations to contract for coverage” for the annuitants’ “lifetime.”

13
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and the Underwood Il opinion, which found that “plaintiffs have no right to receive ***
additional monetary contributions or *** affordable healthcare” (Underwood I11, 2020 IL App
(1st) 182180, 1 53). The trial court is correct in finding that these findings are now law of the
case and, as such, plaintiffs are barred from relitigating them. “The law of the case doctrine
limits relitigation of a previously decided issue in the same case [citation] and encompasses
not only the court’s explicit decisions, but those issues decided by necessary implication
[citation].” Rommel v. Illinois State Toll Highway Authority, 2013 IL App (2d) 120273, { 15.
“The doctrine applies to questions of law on remand to the trial court, as well as on subsequent
appeals to the appellate court.” Rommel, 2013 IL App (2d) 120273, { 15 (citing Radwill v.
Manor Care of Westmont, IL, LLC, 2013 IL App (2d) 120957, 1 8).

Third, with respect to breach of statutory duty, the trial court’s memorandum opinion
found: “Plaintiffs cannot dispute that the Funds have provided healthcare options for eligible
annuitants. Nor can Plaintiffs dispute that the Funds have made, and are making, the subsidy
payments required by the 1983 and 1985 amendments.” Plaintiffs do not dispute on appeal that
the funds have provided healthcare options and have been making subsidy payments, although

they continue to argue before us, as they did in the court below, that the funds should do more.

As this court previously stated, “[t]he bottom line here is that plaintiffs continue to seek
money and healthcare guarantees, when this court has already found that they have *no right
to receive’ them from either the City or the four funds.” Underwood IV, 2023 IL App (1st)
211317, 1 38 (quoting Underwood 111, 2020 IL App (1st) 182180, { 53). This court found: “It
is absolutely law of the case that the plaintiffs have no right to receive—and that neither the
City nor the Funds have any obligation to provide—any additional monetary contributions or

to guarantee affordable healthcare.” Underwood 111, 2020 IL App (1st) 182180, { 53. As we

14
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previously observed, “[t]he words ‘absolutely’ and ‘no right’ are unusually strong, definitive,
and unequivocal.” Underwood 1V, 2023 IL App (1st) 211317, 1 38 (citing Underwood 111, 2020
IL App (1st) 182180, 1 53). Based on this strong and unequivocal finding by a fellow panel in
this same case, we can find no error in the trial court’s grant of summary judgment here. In
light of our affirmance of summary judgment, there is no need to consider whether a class
action should have been certified. Further, in an earlier appeal, namely, Underwood 1V, we
already found that the issue of class certification was moot for the same reason. Underwood
IV, 2023 IL App (1st) 211317, 1 38.
I11. Attorney Fees
Plaintiffs also appeal the trial court’s earlier denials of attorney fees. Years ago, on
August 8, 2019, the trial court entered a written order stating that plaintiffs’ petition for
attorney fees against the “[flunds based on Fiduciary Breach” was denied “for the reasons
stated by the Court on the record.” On February 2, 2021, the trial court stated in a written order:
“D. Attorney’s Fees
Finally, [p]laintiffs again request an award of attorney’s fees under the Illinois Civil
Rights Act. This court previously found that under Johnson v. Municipal Employees’,
Officers” & Officials’ Anuuity & Benefits Fund, 2018 IL App (1st) 170732, [p]laintiffs’
counsel could not recover attorney’s fees under the Civil Rights Act as a matter of law.”
In its notice of appeal, plaintiffs listed both the prior August 8, 2019, and February 2, 2021,
orders.
On appeal, plaintiffs argue (1) that this court’s decision in Johnson was wrongly
decided and fees are permitted pursuant to the Illinois Civil Rights Act of 2003 (Civil Rights

Act) (740 ILCS 23/5(c) (West 2020)), (2) that there was a “common fund” from which their

15
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fees could and should be paid, and (3) that the funds’ “breach of fiduciary duty is an alternative

basis for fees.”

First, in Johnson, this court found that “the Civil Rights Act cannot serve as a means
for awarding attorneys’ fees” where the plaintiffs “were not aggrieved parties suing under the
Illinois Constitution on the subject of discrimination based on race, color, national origin or
gender.” Johnson, 2018 IL App (1st) 170732, { 23. Similar to the plaintiffs in the case at bar,
the plaintiffs in Johnson were Chicago municipal employees suing their pension fund
regarding pension benefits, and their attorney sought fees under the Civil Rights Act for
representing them. Johnson, 2018 IL App (1st) 170732, 11 3-9. The Johnson case is squarely
on point, and plaintiffs here do not argue otherwise. Instead, the attorney here, who was the
same attorney who sought fees in Johnson,® states in his brief that he will pursue this line of
argument “unless and until” the Illinois Supreme Court rules otherwise. We admire his tenacity
but decline his invitation to overrule our colleague’s, Justice Hyman’s, well-reasoned analysis
of plain language, statutory intent, and supporting caselaw. Johnson, 2018 IL App (1st)
170732, 1 22 (plain language), 11 20-21 (statutory intent), { 17-18, 21 (caselaw).

Second, as defendants point out, there was no common, court-administered fund. Also,
Justice Hyman found against this same argument in Johnson too, observing that Illinois follows
the rule that each party bears its own attorney fees and that retirement annuities are exempt
from attachment for the payment of any debt, including attorney fees. Johnson, 2018 IL App

(1st) 170732, 11 25-26. Lastly, breach of fiduciary duty cannot be an alternative theory where

*Krislov & Associates was the counsel in Johnson who petitioned for attorney fees under the
Civil Rights Act. Johnson, 2018 IL App (1st) 170732,11 6, 8. Similarly, Clinton A. Krislov of Krislov
& Associates represents plaintiffs on this appeal.

16
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the complaint did not plead breach of fiduciary duty. For these reasons, we do not find a need

to remand for determination of attorney fees.
157 CONCLUSION

158 As this court has stated before, we are grateful for plaintiffs’ service and empathize
with plaintiffs’ desire for affordable healthcare. However, the matter before us is a strictly legal
one where the issues have already been decided by prior panels. To the extent that a different
outcome is warranted, that is a matter for a higher court or the legislature. For the reasons
already explained above, we affirm the trial court’s grant of summary judgment in favor of the
funds and the trial court’s denial of plaintiffs’ motion to amend its complaint. Also, we are not

persuaded there is a need to remand for determination of attorney fees.

159 Affirmed.
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